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Constitutional Law, or Direito Constitucional, serves as the cornerstone of the Brazilian legal system. It is the
branch of public law that establishes the organization of the State, the limits of its powers, and the fundamental
rights of its citizens. Within the Brazilian context, the 1988 Federal Constitution(Constituicao da Republica
Federativa do Brasil) is not merely a legal document but the supreme manifestation of the people's will, providing
the validity for all other legal norms.

The Theoretical Foundation of Constitutionalism

To understand modern Constitutional Law, one must analyze the concept of constitutionalism. Historically,
constitutionalism represents the movement toward limiting arbitrary power through a written or unwritten set of
supreme rules. It evolved through various phases, from ancient codes to the liberal constitutionalism of the 18th
century, and finally to the contemporary Neo-constitutionalism.

The Evolution of the Social Contract

The roots of modern constitutional thought are deeply embedded in the works of Enlightenment thinkers. As
referenced in foundational legal texts like those by Alexandre de Moraes, the pamphlet "Qu'est-ce que le tiers
Etat?" (What is the Third Estate?) by Emmanuel Joseph Sieyés played a pivotal role. Sieyés distinguished between
the constituent power (Poder Constituinte) and the constituted power(Poder Constituido). The former is
original, unlimited, and autonomous, while the latter is derived and limited by the framework established by the
original power.

Dimensions of Constitutionalism
Modern constitutionalism is characterized by three primary dimensions:

¢ Legal Superiority: The Constitution is the supreme law of the land (Supremacia da Constituicao). Any law or
administrative act that contradicts it is deemed unconstitutional.

¢ Fundamental Rights: The protection of individual and collective liberties against State encroachment.

e Separation of Powers: The distribution of State functions among the Legislative, Executive, and Judicial
branches to ensure a system of checks and balances.

Technical Analysis of the 1988 Brazilian Constitution

The Brazilian Constitution of 1988 is often referred to as the " Citizen Constitution” due to its extensive list of
social rights and protections. Technically, it is classified as a rigid, written, formal, and analytical constitution.

Classification Matrix of the Brazilian Constitution



Category

Classification

Description

Origin Promulgated (Democratically voted) Created by a National Constituent
Assembly representing the people.

Stability Rigid Requires a more complex process for
amendment (Constitutional
Amendments) than ordinary laws.

Form Written (Codified) Contained within a single, formal
document.

Extension Analytical Detailed and expansive, covering not
just State structure but also health,
education, and economics.

Essence Normative Intended to effectively regulate

The Core Principles (Principios Fundamentais)

political life and limit power.

The first articles of the 1988 Constitution define the Fundamental Principles of the Republic. These include the

dignity of the human person, the prevalence of human rights, and the separation of powers. These principles

serve as interpretative vectors for the entire legal system.

The Role of Alexandre de Moraes in Constitutional Doctrine

The works of Alexandre de Moraes, particularly his treatise Direito Constitucional (currently in its 19th edition as

of 2024), are essential for students and practitioners. His methodology bridges the gap between classical theory

and contemporary jurisprudence, particularly the rulings of the Supremo Tribunal Federal (STF).

Key Contributions to Constitutional Theory

Moraes emphasizes the efficiency of Public Administration and the rigorous application of fundamental rights.

His analysis of Constitutional Amendment 128/2022(EC 128) demonstrates the evolving nature of the Brazilian

legal framework, specifically regarding the financial management and administrative rules of public entities.

Mechanisms of Constitutional Control

One of the most complex areas of Constitutional Law is the Control of Constitutionality(Controle de
Constitucionalidade). Brazil adopts a hybrid system that combines features from both the American (diffuse) and
Austrian (concentrated) models.



Feature Diffuse Control (Via de Excegao) Concentrated Control (Via de A¢ao)

Competence Any judge or court in the country. Exclusively the Supremo Tribunal
Federal (STF).

Mechanism Raised as a defense in a specific Direct legal actions (ADI, ADC,
case (Inter Partes). ADPF).

Effects Generally limited to the parties Erga Omnes (applies to everyone)
involved (subject to Senate and binding effects.

suspension).

Primary Objective Protect individual rights in a concrete Protect the objective integrity of the
dispute. Constitution.

Procedural Execution: Filing a Direct Action of Unconstitutionality (ADI)

The Acéo Direta de Inconstitucionalidade (ADIl)is the primary instrument for concentrated control. Below is a
technical breakdown of the procedural requirements:

1. Legitimacy: Only specific actors can file an ADI, including the President, the Attorney General (PGR), State
Governors, and the Boards of the Chamber of Deputies and Senate (Art. 103, CF).

2. Object: The action must target federal or state laws or normative acts issued after the 1988 Constitution.

3. Parameter: The law is compared against the Constitutional Block, which includes the main text, transitional
provisions (ADCT), and ratified international human rights treaties.

4. Decision: The STF evaluates the merit. A declaration of unconstitutionality results in the law being removed
from the legal system (Ex tunc - retroactive, or Ex nunc - prospective, depending on the Court's modulation).

Public Administration and Constitutional Law

Constitutional Law is intrinsically linked to Administrative Law. The principles of Legality, Impersonality,

Morality, Publicity, and Efficiency (LIMPE), codified in Article 37, govern all public agents. Recent modifications,
such as those regarding the regime of public servants and the control of public expenditures, have reinforced the
need for strict adherence to constitutional norms to prevent administrative improbity.

The Impact of EC 128

Constitutional Amendment 128/2022 introduced critical changes to the relationship between federal mandates and
local funding. It prohibits the creation of new expenses for subnational entities (States and Municipalities) without
specifying the source of revenue. This serves as a technical safeguard for fiscal responsibility, a constitutional
value that has gained prominence in recent decades.

Practical Implementation: A Study Guide for Legal Success

For those preparing for the Brazilian Bar Exam (OAB) or public service entrance exams (concursos), mastering the
Volume Unico of Constitutional Law is vital. A structured approach is recommended:

Phase 1: Doctrine and Terminology

Begin by mastering the terminology. Distinguish between Material Unconstitutionality (content-based) and

Formal Unconstitutionality (procedural errors in law-making). Understand the concept of Clausulas Pétreas
(Entrenched Clauses) that cannot be abolished even by Constitutional Amendments, such as the federative form of



the State and individual rights.

Phase 2: Jurisprudential Monitoring

The STF frequently changes its interpretation of the Constitution (a process known as Mutacéo Constitucional).
Following the Informativosof the STF is non-negotiable. Modern Constitutional Law is as much about the written
word as it is about the most recent judicial interpretation.

Phase 3: Case Study Analysis

Analyze landmark cases involving the ADPF (Arguigdo de Descumprimento de Preceito Fundamental). The
ADPF is a "residual" action used when no other constitutional action is applicable, making it a critical tool for
addressing systemic violations of fundamental precepts.

Troubleshooting Common Legal Misconceptions

In the field of Constitutional Law, several common errors can lead to procedural failure or incorrect academic
analysis:

* Misconception 1: All human rights treaties have constitutional status. Correction: Only those approved by a
special quorum (the same as Constitutional Amendments) under Art. 5, § 3°, have this status. Others are
"supralegal."

¢ Misconception 2: Fundamental rights are absolute. Correction: No right is absolute; they are subject to
Proportionality and Reasonableness when in conflict with other constitutional values.

* Misconception 3: Municipal laws can be challenged via ADI in the STF. Correction: The STF does not hear
ADIs against municipal laws. These must be challenged via ADPF or through State Courts (TJ) using the State
Constitution as a parameter.

Summary and Broader Implications

The study of Direito Constitucional is an ongoing journey through the heart of democracy. From the foundational
theories of Sieyes to the contemporary doctrinal contributions of authors like Alexandre de Moraes, the field
remains dynamic and essential for the rule of law. As the Brazilian legal landscape continues to adapt to new social
and economic challenges—evidenced by recent amendments like EC 128—the principles of the 1988 Constitution
remain the ultimate guide for stability and justice.

A deep understanding of constitutional mechanisms—from the technicalities of judicial review to the nuances of
administrative principles—empowers legal professionals to defend the democratic fabric of society. As
jurisprudence continues to evolve, the integration of solid doctrinal knowledge with practical procedural skills will
remain the hallmark of successful legal practice in Brazil.
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