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The evolution of Brazilian Constitutional Law since the promulgation of the 1988 Federal Constitution represents
one of the most complex legal transformations in modern democratic history. As the cornerstone of the Brazilian
legal system, the Constitution functions not merely as a set of rules but as a normative framework that dictates the
validity of all sub-constitutional acts. For legal professionals, magistrates, and advanced candidates preparing for
high-level judicial careers, such as those supported by the Associacdo dos Magistrados do Estado de Goias
(ASMEGO) and the Escola Superior da Magistratura do Estado de Goias (ESMEG), mastering the intricacies
of Judicial Review (Controle de Constitucionalidade) is an absolute necessity.

The Theoretical Foundation of the Brazilian Republic

The Fundamental Principles of the Republic, as outlined in the initial articles of the 1988 Constitution, serve as
the interpretative lens for the entire legal system. These principles—including sovereignty, citizenship, the dignity of
the human person, the social values of labor and free enterprise, and political pluralism—are not merely rhetorical.
They are enforceable normsthat guide the Supreme Federal Court (STF) in its role as the guardian of the
Constitution.

The Tripartite Division of Power and Institutional Equilibrium

The separation of powers is the mechanism by which the Constitution prevents the concentration of authority.
However, in the contemporary Brazilian context, this separation is often challenged by the phenomenon of Judicial
Activism. Technical analysis suggests that judicial activism occurs when the judiciary, faced with legislative inertia
or administrative failure, intervenes to guarantee the effectiveness of constitutional rights. This must be
distinguished from Judicial Judicialization, which is the inevitable consequence of a detailed (prolix) Constitution
that brings a wide array of social and political issues into the legal sphere.

Deep Dive: The Brazilian Model of Judicial Review

Brazil employs a unique "hybrid" or "eclectic" system of judicial review, combining the American Diffuse Model with
the European (Kelsenian) Concentrated Model. This duality ensures that constitutional integrity is maintained at
both the individual case level and the abstract institutional level.

1. Diffuse Control (Controle Difuso)

In the diffuse model, any judge or tribunal has the authority to declare a law unconstitutional in a specific case

(inter partes). The technical focus here is on the prejudicial natureof the constitutional question. The declaration
of unconstitutionality is a means to resolve the underlying dispute, not the primary objective of the lawsuit.

2. Concentrated Control (Controle Concentrado)

The concentrated model is performed exclusively by the Supreme Federal Court (STF)regarding  federal  and
state laws. This is abstract control, where the law is challenged in theory, without the need for a specific concrete
injury. The primary actions include:



e ADI (Acéo Direta de Inconstitucionalidade): Direct Action of Unconstitutionality used to challenge the validity
of federal or state laws against the Federal Constitution.

¢ ADC (Acéo Declaratéria de Constitucionalidade): Used to confirm the constitutionality of a federal law that is
the subject of significant judicial controversy.

e ADPF (Arguicdo de Descumprimento de Preceito Fundamental): A residual action used when no other
constitutional action is applicable to protect a fundamental precept.

¢ ADO (Acao Direta de Inconstitucionalidade por Omisséo): Targets legislative inertia, where the failure to enact
a law renders a constitutional right unenforceable.

Comparison Matrix: Constitutional Actions in Brazil

To understand the procedural nuances, the following table evaluates the key technical differences between the
primary instruments of concentrated control.



Feature ADI (Direct Action) ADC (Declaratory Action) ADPF (Fundamental

Precept)
Object Federal or State Law Federal Law only Pre-constitutional laws,
(post-1988) municipal laws, or judicial
acts
Primary Goal Removal of Confirmation of norm Protection of fundamental
unconstitutional norms validity principles
Legitimacy Restricted (Art. 103, CF) Restricted (Art. 103, CF) Restricted (Art. 103, CF)
Nature Objective Process Obijective Process Objective/Residual Process
Effect Erga Omnes & Binding Erga Omnes & Binding Erga Omnes & Binding

Technical Analysis of Procedural Execution

The execution of constitutional law in the 2nd phase of judicial exams or professional practice requires a rigorous
adherence to procedural workflows. Below is the technical step-by-step for filing a constitutional challenge in the
concentrated model.

Step 1: Establishing Active Legitimacy (Legitimidade Ativa)

The practitioner must first verify if the client or entity is among the "universal" or "special" legitees defined in Article
103 of the Federal Constitution. Universal legitees (e.g., the President, the Prosecutor General) do not need to
prove a specific interest in the matter. Special legitees (e.g., class entities of national scope) must demonstrate
pertinéncia tematica (thematic relevance) between their institutional purpose and the law being challenged.

Step 2: Defining the Parameter of Control

The challenge must be based on a violation of the Constitutional Block (Bloco de Constitucionalidade). This
includes the written text of the 1988 Constitution, its amendments, and international human rights treaties approved
with the status of constitutional amendments (Art. 5, § 3°).

Step 3: Modulation of Effects (Modulagéo de Efeitos)

One of the most critical technical aspects of judicial review is the application of Article 27 of Law 9.868/99. By a
two-thirds majority, the STF can decide that a declaration of unconstitutionality will only take effect from the date of
the decision (ex nunc) or a future date, rather than the standard retroactive effect (ex tunc). This is often invoked to
protect legal certainty or exceptional social interests.

The Intersection of Constitutional Law and Criminal Procedure

As highlighted in recent specialized courses by Nestor Tavora and other legal authorities, the dialogue between
Constitutional Principles and Criminal Investigation is evolving. A prime example is the Acordo de Nao
Persecucédo Penal (ANPP)—the non-prosecution agreement. Technically, the ANPP must be interpreted through
the lens of the Principles of Proportionality and Efficiency. Constitutional review of these agreements ensures
that while the state seeks efficiency, the fundamental rights of the accused—such as the right against self-
incrimination—are not discarded in the name of procedural speed.

Mathematical Model of Proportionality (Robert Alexy’s Weight Formula)



In constitutional adjudication, the principle of proportionality is often applied using a structured logic similar to a
mathematical balance:

P=(1*W)/(C*R)

Where:P = Proportionality of the measure.l = Intensity of the interference with a fundamental right. W = Weight or
importance of the competing constitutional principle.C = Cost of not implementing the measure.R=  Reliability  of
the empirical assumptions.

If the value of the supporting principle (W) and the cost of inaction (C) outweigh the interference (1), the measure is
technically deemed proportional.

Case Study: "Ministrocracy" vs. The Silent Plenary

Recent academic critiques, such as those presented in the ESMEG news archives, discuss the tension between
individual monocratic decisions by STF Justices and the collective will of the Plenary. This phenomenon,

colloquially termed "Ministrocracia,"refers to the practice of a single Justice suspending the effects of a federal
law via an injunction (liminar) and keeping the case from being voted on by the full court for years.

Procedural Challenges and Solutions

e Challenge: Excessive use of individual injunctions in ADIs.

e Solution: The implementation of the Regimento Interno amendments that mandate automatic inclusion in the
virtual or physical plenary for injunction referrals within a set timeframe.

e Challenge: Legislative backlash (the "Counter-Strike" effect).

 Solution: Constructive institutional dialogue between the STF and Congress to avoid the "ping-pong" of laws
being passed and immediately struck down.

Practical Field Guide: Navigating Constitutional Tax Reforms

The Constitutional Amendment (EC) 132/2024 (Tax Reform) has introduced significant shifts in the National Tax
System. For constitutional lawyers, this necessitates a new technical review of the Principles of Non-Confiscation
and Tax Legality.

Operational Checklist for Challenging New Tax Norms:

1. Analyze the Formal Constitutionality: Was the Amendment passed according to the rigors of Art. 60 (quorum,
two rounds, both houses)?

2. Verify Material Limitations: Does the new tax law violate a Clalsula Pétrea (Entrenched Clause), such as
individual rights or the federative form of the State?

3. Anteriority Check: Does the implementation of the new tax respect the 90-day (hoventena) and annual
anteriority rules required by Art. 150, 111?

The Role of Continuous Education in Judicial Career Advancement

Preparation for the 2nd Phase of technical legal exams requires more than rote memorization; it requires the ability
to construct Aulas Magnas (master classes) within a written format. The Sinopses para Concursos (Vol. 16 + 17)
and the curriculum offered by Enrique Ricardo Lewandowski (now a point of reference in both judicial and
executive branches) emphasize the need for a Trans-constitutionalapproach—where constitutional law is seen
as an overarching force influencing Administrative, Civil, and Criminal law alike.

Advanced studies at institutions like ESMEG focus on the "Processo Constitucional” (Constitutional Procedure)



as a distinct branch of procedural law. This includes the technicalities of Carga Processual (procedural burden)
and the specificities of Recurso Extraordinario (RE), particularly the requirement of Repercussao Geral(general
relevance), where the appellant must prove that the case transcends the interests of the parties involved.

Synthesis of Constitutional Dynamics

The landscape of Brazilian Constitutional Law is one of constant motion. The shift from a purely legalistic
interpretation to a principled interpretation (Neo-constitutionalism) has empowered the judiciary but also placed a
heavy burden of responsibility on its members. The technical ability to balance Separation of Powers with the
Efficiency of Rights remains the ultimate challenge for the next generation of magistrates.

As we move deeper into the decade, the focus of the Supreme Federal Court will likely shift toward Digital
Constitutionalism and the protection of data as a fundamental right. For the legal professional, staying updated
through the Associacdo dos Magistradosand technical specialized courses is not just a career choice—it is a
requirement for maintaining the integrity of the Rule of Law in Brazil. The mastery of judicial review mechanisms,
the understanding of procedural flows in concentrated control, and the ability to apply proportionality to complex
social cases form the triad of excellence in modern constitutional practice.
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